Planned Unit Residential Development density requirements
under the Zoning Law are not met


The PURD density requirements are not met by the applicant for the following reasons:

· The applicant only owns 6.69 acres of land, but needs 9.99 acres of land according to 4.4212 of the PURD requirements.  Based solely on this map, the ZBA is well within its authority to deny this Special Permit application.  Conversely, allowing this Special Permit would put the town in a legally tenuous gray area.   
· The applicant claims he is entitled to count the donated land across the Rail Trail toward his density requirements, but he does not own title to that land.   The prior Special Permits granted to Flowers all stated that those permits were null and void upon transfer of ownership.  Mr. Nielsen has no legal claim of entitlement to that land.
· Mr. Nielsen does not own the Rock lot and has not made a threshold showing that he will eventually own it since he has not produced an agreement signed by all owners of the Rock lot.  It is my understanding that Stanley Rock owns only a life estate in the property while his many siblings own the remainder of the estate.  Though one sibling signed an agreement with Mr. Nielsen, there has been no indication that the other siblings signed any type of agreement with Mr. Nielsen.  If Mr. Nielsen is faced with the prospect of not being able to count the Rock Lot, then the PURD application should be denied since even Mr. Flower’s prior permits (which included the many acres of donated land across the Rail Trail) were not going to allow the splitting off of the Rock lot since that would make the remaining 6.69 acres too dense.  (Mr. Flower had asked the ZBA to allow him to proceed with the his development without the Rock lot since that was the source of the many years of litigation, but those prior ZBA decisions would not allow the Special Permit to proceed without the Rock lot.)

· Section 4.4217 of the Zoning Bylaws states that, “Usable open space shall be defined to include such facilities as contiguous open space available for play, tot lots, gardens, hiking/jogging trails, tennis courts, or similar facilities.”  The applicant’s claim that the conservation land on the other side of the Rail Trail can fulfill his density requirements is inconsistent with this section since that land is not “contiguous” to his property.  “Contiguous” is defined as “”in physical contact; touching along all or most of one side.”  Since the Rail Trail is between the applicant’s land and the donated conservation land, such land is not contiguous.  

· Under section 4.440, “[t]he proposed development shall be in harmony with the Master Plan of the community, if any, as prepared and amended by the Planning Board.”   No information has been provided as to what, if anything, the upcoming Master Plan would have to say concerning the density of this proposed PURD. 

· The delineation of the wetlands that was recently done for the Conservation Commission showed that the wetland is larger than previously indicated on Mr. Nielsen’s plan.  Also the wetland includes a vernal pool which increases the Conservation Commission’s jurisdiction from a 100 foot buffer to 200 feet.  In the area immediately surrounding the vernal pool (which extends the majority of the length of the wetland) there is a presumption of no work for 100 feet.  The expansion of the wetland area is relevant since it increases the density of the development even more.  The most recent plan by Mr. Nielsen had 13 condominiums at least partially within the 100 foot wetland boundary.  If those condos are all moved and if the detention basins (which were also in the 100 foot buffer) are moved further upland, the overall density of the condos is much greater.  
· According to section 4.4220 of the Zoning Bylaws, “[n]ot more than fifty percent of land within the FPC District and Wetlands as determined by the Conservation Commission shall be used to fulfill the density requirements for the PURD….”  Previously, Mr. Nielsen indicated on his Site Open Space plan, Sheet number L5, that the wetland area was 20,436 square feet, or .47 acres.  But this figure is going to be larger with the new delineation.  Also, this number does not appear to include buffer zone around the wetland, a buffer zone that has now doubled to 200 feet because of the lengthy vernal pool.  The more extensive the wetlands, the more dense this development becomes.
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