The requirements set forth in the Zoning Bylaws for a Planned Unit Residential Development (PURD) are not met by the applicant
.  

Section 2.0 ZONING DISTRICTS

2.01 Residential Districts

PURD Planned Unit Residential Development

The purpose of the PURD District is to provide for a mixture of housing types and open space with variations in dimensional requirements, in appropriate areas within the Town, at greater densities than would otherwise be allowed by the underlying zoning.  The PURD is an overlay district.  The requirements of this District are intended to encourage design of creative development, protection of the natural resources, and compatibilities with surrounding areas.   
The purpose of the PURD appears to be to encourage alternative types of housing (such as cohousing developments) which would have dense housing in one area but creative uses of open space elsewhere.  This development instead has a façade of condos flanked by two car garages, lined up one after another, completely obstructing the scenic vistas currently enjoyed by abutters and the thousands of Amherst residents and other commuters who regularly use this corridor as a short cut to route 116 and route 9.   Rather than having creative uses of open space, this proposed development has very little open space at all (indeed less than the requisite amount required for  PURD).
The applicant’s proposal does little to protect natural resources.  For example, the applicant has 10 condo units encroaching on the 100 foot buffer to the wetlands.   Another possible resource pertains to the aquifer.  This land was once aquifer protected land.  Old maps show there was (and perhaps still is) a well on this property.  More research needs to be done to learn how best to preserve these natural resources.  
The applicant states in his materials that the neighborhood of the condo complex is “residential” and that “the project is therefore compatible, as it does not have any commercial, industrial, or other non-residential uses.”  This response misses part of the purpose of a PURD.  Compatibility means more than just have a residential development in a residential neighborhood.   The density makes this particular development incompatible with its surroundings for a number of reasons:

a) There is a farm abutting this property which is likely to have drainage issues resulting from this condominium complex (see letter from abutter Heather Colson attached as Exhibit H), especially considering that the water table is rising, the wetlands on applicant’s property are expanding and flooding is more and more common.  (See memorandum by hydrogeologic expert, Jesse Schwalbaum, attached in Exhibit I).   The farm is protected APR land.  It is therefore incompatible with the purposes of the town (which has paid to preserve this land as agricultural farmland) to have that land be flooded or otherwise damaged by an adjacent high density development.  
b) This area of Amherst is rural with many pastoral views which are part of the character and beauty of the town.  The homes in the area are predominantly single family homes with an emphasis on maintaining views of the natural environment, especially the hills and mountains in the distance.  To interrupt the beauty of this area with wall to wall large condominiums, each with a two car garage, is incompatible with the surrounding area.
c) The development proposed is also incompatible with the nearby rail trail which is enjoyed by thousands in part because it takes people out of city life and allows them to be surrounded by nature.  This purpose would be undermined by having views of large condominiums closely packed together.  
Section 4.4 PLANNED UNIT RESIDENTIAL DEVELOPMENT

4.40 General Description

Planned Unit Residential Development shall mean a mixed use development on a plot of land containing a minimum of 134,000 square feet in which a mixture of residential, open space, and such other uses, and a variety of building types, as may be permitted hereunder which are determined to be sufficiently advantageous to render it appropriate to grant special permission to depart from the normal requirements of the district to the extent authorized By-Law.  

The applicant’s response to this requirement factors in land that he does not own such as the 106 acres of land currently owned by the Town of Amherst and Kestrel Trust, as well as part of the land owned by Stanley Rock.  The applicant claims he has 7.4 acres, but his application to the Conservation Commission, ie, his Request for Determination of Applicability, states that he owns 6.69 acres.  (See cover letter to the Conservation Commission dated October 17, 2005.)  Considering this significant discrepancy, we request the ZBA require the applicant to resubmit his Special Permit application with all measurements and calculations based on the 6.69 acres.  
The applicant’s response mentions that 25 units will be clustered on the identified development site.  However in actuality, one unit, the rebuilt house owned by Stanley Rock, would be split off from the clustered condo development, separated from it by a 6-8 foot stockade fence.  (See Nielsen / Rock agreement attached as Exhibit D.)  

Regarding the 106 acres donated by Flower to the Town and Kestrel Trust, the applicant states, “[t]his project actually proposes significantly less development than might be allowed if the donated land were returned to the landowner.”  The applicant notes that the density of 25 building permits on 7.4 acres of land would not be allowed under R-O zoning (which is what his property is), but that the 106 acre donation to the town “more than offset the localized development.”  These statements are misleading and fail to take into account considering the Zoning Board of Appeals is a quasi-judicial body, it is governed by laws, not by claims of promises made by the town to a PRIOR landowner (Flower), more than a decade ago.  The law concerning the allowance of Special Permits on PURD applications is clear and specific.  The requirements are either met, or they are not.  Just as the U.S. Supreme Court is governed by the Constitution, rather than promises by the executive or legislative branches, the Zoning Board of Appeals’ ruling should also be based solely on the law.   Furthermore, as to the reference of returning the 106 acres to the landowner who might possibly develop them, this scare tactic lacks any legal foundation.  That is conservation land.  The applicant can no more build on that land than he could build on the site of a state park.  Therefore any applicant statements that he will not be building on that land are purely superfluous.

4.41 Purpose

It is intended that a Planned Unit Residential Development be a subdivision to be developed as an entity by a landowner which does not correspond in lot size, build or type of dwelling, density, intensity or development or required open space to the regulations in any one other district established by this Zoning By-Law.  The major purpose of the Planned Residential Development, in addition to the purposes governing this By-Law as stated in Article 1, is to provide for a mixture of housing types at certain locations and in certain districts in the Town at a greater density than would normally be allowed in each district without detracting from the livability and aesthetic qualities of the environment.  (emphasis added)
The applicant’s development fails to meet the first sentence of this requirement with regard to the 25th unit, the Rock property.  Above it says “a subdivision to be developed as an entity”, that is, as one entity.  The Rock parcel has nothing to do with the other 24 condo units except for some of his land being used to mitigate the high density of the condo development.  The Nielsen / Rock contract and the applicant’s special permit application establish that Rock would not be part of the condominium association.  In addition, the Rock parcel would not have a separate driveway, possibly its own well (see Nielsen / Rock contract attached as Exhibit D), and a 6-8 foot stockade fence dividing it from the condo development.  

The main reason that the 4.41 requirement is not met however is based on the bolded language above.  The 24 condo units would definitely detract from the livability and aesthetic qualities of the environment.  The applicant states that the development has been designed “to fit in with the existing neighborhood aesthetic qualities.”  Nothing could be further from the truth.  One of the most aesthetic qualities for that particular neighborhood is the spectacular vistas of the distant mountains from the road and the abutting properties.  The applicant has told one of the abutters directly across the street that she will have no view once these condos are built.  One of the principal reasons for this is the extremely high density of units, higher by far than anything within a square mile of that site.  But it is also the layout of the condos that will make them an eye sore for the neighborhood.  There will be a row of 14 condos, each with their two car garage and two paved parking spaces, parallel to the road.  While a more staggered or diagonal design might have offered some relief or even tried to preserve some corridors of vistas, this plan has the bluntness of a wall.  

While the applicant states that the units will be at a lower elevation, he also states on page 18 of his application that he will not be abiding by the 222 foot contour that was part of the ZBA’s prior approval of the Flower development.  
Lastly, the applicant’s response leaves out the amount of open space that would be provided by this development.  The applicant states, “[t]he design flexibility of the PURD regulations allows this project to  have more of a clustered village concept and thus provides over             [left blank] of open space.”   In fact, as pointed out on page 10 of the applicant’s packet, 9.99 acres of land would be required to support this density.
A Planned Unit Residential Development should result in:

4.411

A variety of housing types and characteristics appropriate to various social and economic groups.  

The applicant responds to this requirement by noting that his development will focus on “the emerging housing needs of people 45-75 years of age.”   Elsewhere in his application, the applicant states that these units will be ‘marketed’ to an older age group.  However there is nothing indicating that they will actually be sold to people of this age.  If this development truly is geared to ‘empty nesters’ as the applicant has sometimes said, why would each condo have three bedrooms and first floors with 1880 square feet of space?  In addition, the applicant had previously told an abutter and neighbor that he planned to sell these condos for $450,000.  Considering that many older residents are on fixed incomes, it seems unlikely that the majority of the condos would be bought by this segment of the population.  

The requirement mentions housing appropriate to various social and economic groups, however these condos would be only for those with moderate to high income (see p. 15 of applicant’s proposal).  There are no units for low income persons, probably the category with the greatest need in Amherst; rather the three units are for those of moderate income.   To the contrary, as the applicant states in his response to the following requirement, 4.414, these condo units “will be higher priced than any existing condominiums”.  
Furthermore, there is nothing to indicate that there are considerations for groups other than the elderly in the applicant’s proposal.  Whereas the Flower project had planned for a school bus shelter, (see the 1994 Amherst Zoning Board of Appeals memo attached as Exhibit J), the Levi-Nielsen proposal has no such consideration.  Indeed there is not even a mention in the applicant’s proposal about the possible impact on local schools and bussing considerations.  
4.412

Efficient allocation, distribution, and maintenance of common open space.

The main concern relating to open space is the density of the proposed project which would require 9.99 acres while the applicant currently owns 6.69 acres (see applicant’s letter to the Conservation Commission attached as Exhibit K.)
  The applicant stated, through its representative New England Environmental Inc.:


Dear Members of the Commission:

Enclosed please find two copies of the Request for Determination of Applicability prepared by New England Environmental Inc., (NEE), on behalf of The Levi Nielsen Company regarding a 6.69-acre property located on South East Street.  

The 6.69 figure is also mentioned in section 1.0 of the Conservation Commission filing.   It appears that 6.69 acres is what the applicant currently owns, while the 7.4 acreage includes land that he hopes to own in the future.
4.413 

Land use harmonious with the natural features.

This criteria is not met for many reasons:  1) because of the complete obstruction of natural vistas from the road and abutting properties, including the Rail Trail (see letter from Chair of Advisory Board of the Rail Trail attached as Exhibit L); the possible drainage problems for the adjacent APR farmland (see letter from abutting neighbor, Heather Colson, attached as Exhibit H); and the encroachment in the 100 foot buffer zone of the wetlands (10 of the condo units would located (partially) within that 100 foot boundary).

4.41 Use and Dimensional Standards

4.420

In a Planned Unit Residential Development the following uses shall be permitte4d:

· 4.4200  
One family dwelling

· 4.4201
Two-family or semi-detached dwelling

· 4.4202
Townhouses

· 4.4203
Multiple-family dwelling

· 4.4204
Nursery or Kindergarten

· 4.4205
Place of Worship

· 4.4206
Public Educational use
· 4.4207
Governmental use

While this criterion is met by the applicant, it is worth noting the variety of uses listed in this section aside form actual residences.  More than half of the uses are not residences.  This is an example of the purpose behind the PURD, to promote creative housing developments (such as a cohousing project which might incorporate a nursery, place of worship or other community building).  There is nothing like that in the applicant’s proposal.  The main purpose of the proposal seems to be to build as many high priced condominiums as possible on the land.  

4.421

In a Planned Unit Residential Development the following requirements relating to the density and intensity of land use shall be met.

The applicant’s response here again relies on the 106 acres of land that he does not own and therefore cannot include in his calculations.  The applicant seems to be implying that the contracts between Flower and the Town & Kestrel Trust, what the applicant terms the “enabling agreements” are the law which this Special Permit should be based on.  To the contrary, the zoning bylaws and applicable state law are what govern the granting of Special Permits.
4.4213

For townhouses, with or without separate lots, and for multi-family units, two times the additional lot area per family for the applicable Zoning District shall be used to calculate the maximum density allowed in the PURD for these units.  
See below.
4.2411 

Separate lots for duplex dwelling units shall be permitted, but are not required.  If provided, the lot area shall be three-quarters of the minimum lot area, plus the additional minimum area per family required for the applicable Zoning District.  If not provided, the same calculation shall be used per lot to determine the maximum density allowed for the duplex dwelling units.  

See below.
4.2412

Separate lots for townhouses shall be permitted but are not required.  If provided, the lot area for each unit shall be not less than two times the footprint of the unit, and shall include the area of the footprint of the unit.  In no case shall any property line of the lot extend further from the unit than a distanced in linear feet, which is numerically equivalent to 10% of the area, in square feet, of the footprint of the unit. 

As stated in the legal opinion offered by zoning expert Attorney Arthur Kreiger (attached as Exhibit C), 9.99 acres that would be required so support the housing density that the applicant is proposing.  Since the applicant does not have more than 7.4 acres (and probably has significantly less considering the Rock land should not be included and only 50% of the wetlands can be included in the calculation, these density requirements are not met. 
4.4220
Not more than fifty percent of land within the FPC District and Wetlands as determined by the Conservation Commission shall be used to fulfill the density requirements for the PURD not withstanding Section 6.4.

The applicant responds to this requirement by again claiming he can consider the 106 acres in his calculations; as stated previously, he cannot.  The applicant’s response also fails to answer the specifics of this requirement which calls for an indication of how much of the applicant’s land is protected wetlands, followed by a calculation showing that not more than 50% of that wetland was included in the density calculations.  

4.440

The proposed development shall be in harmony with the Master Plan of the community, if any, as prepared and amended by the Planning Board.  

The applicant’s response to this requirement is to list the decisions by town entities that allowed for the 106 acres of land to be donated by Flower, including the rezoning of the land from low density to RO density, to allow for the PURD overlay.  However the applicant mistakenly states that “[t]his zone change enabled the donation of the land and in exchange, allowed the developer to obtain 25 building permits.”  In actuality, the 25 building permits came first (since, as discussed earlier, it was the condition precedent necessary to activate the Flower / Town agreement), then Flower followed through and donated the land.  The steps taken by the town to allow that donation demonstrate only that the town was eager to obtain the 106 acres.  That goal was accomplished in 1994 when Flower donated the land.  

It should also be noted that the Flower’s Special Permit applications were very different from Levi-Nielsen Company’s.  The number, 25 is the same, but most other things are different:  a)  Levi-Nielsen’s condominiums are larger (e.g., 1800 feet just for the first floor); b) the Flower plan did not have a wall of 14 condo units each with a two car garage and two blacktop parking spaces parallel to the road, obstructing all vistas; c) Flower was going to preserve the old farm road; Nielsen is building four condos in the road, two of which completely obstruct it; d) Flower had a legitimate claim to the 106 acres of open space since he was donating them in connection with the PURD; e) Flower filed his proposal including the Rock parcel (-- the law suit over the Rock parcel then meant he could not develop it year after year).   Levi-Nielsen has no valid claim of ownership to the Rock parcel at this time.  Even if the Nielsen / Rock contract is binding and is performed, this would still mean Levi-Nielsen would acquire only a portion of the Rock estate, unlike Flower who was claiming ownership of the entire parcel.
4.441 

The development plan shall specify reasonable periods within which development of each section of the Planned Unit Residential Development may be started.  Deviation from the required amount of usable open space per housing unit may be allowed, provided such deviation shall be adjusted for in other sections of the Planned Unit Residential Development.

The applicant states that “construction will be in one continuous phase” with the project starting “as soon as feasible”, however this does not provide sufficient specificity to address the above requirement.  

ARTICLE 7 PARKING & ACCESS REGULATIONS

Section 7.1  DESIGN STANDARDS AND LANDSCAPE STANDARDS

7.100,  7.102, and 7.104 

In response to these requirements pertaining to parking, the applicant states, “parking for this project complies” with the requirements or relevant portions thereof.  However the applicant does not say how the parking complies.  It is for the ZBA to determine whether there is compliance after the applicant explains the details of the parking schemes.   The letter from the town engineer, attached as Exhibit N, also notes the need for further detail regarding parking spaces.
Section 10.3  SPECIAL PERMITS

10.30 Purpose

Special Permits are intended to provide detailed review of certain Uses and Structures which may have substantial impact upon traffic, utility systems, and the character of the Town, among other things.  The Special Permit review process is intended to insure a harmonious relationship between proposed development and its surroundings, and insure that proposals are consistent with the purpose and intent of this Bylaw.  

There is not a “harmonious relationship between [the] proposed development and its surroundings”.  Rather, there is already a dangerous traffic area in the area of the development, a situation that will be greatly aggravated by a very dense condo development such as this one.  Also, the character of that part of south Amherst would change greatly once the vistas of that area are replaced by wall to wall condominiums.  In addition, the development would not be harmonious with the bike trail since there are almost no buildings that close to the bike trail in this are of south Amherst.    Furthermore, the adjacent farm could be affected in a disharmonious way if runoff from the Levi-Nielsen development is not properly controlled.  

10.380

The proposal is suitably located in the neighborhood in which it is proposed and/or the total Town as deemed appropriate by the Special Permit Granting Authority.  

As stated in section 10.3 above, the proposal is not suitably located in the neighborhood in which it is proposed.  

10.382

The proposal would not constitute a nuisance due to air and water pollution, flood, noise, odor, dust, vibration, lights or visually offensive structures or site features.  

This section is not met since the proposed development would certainly create visually offensive structures, in part because of the ‘all in a row’ layout.  Also, with the changing water conditions and many homes in this general area already flooding, there is a possibility that the adjacent APR farm land will receive runoff from the applicants’ property.  Finally, there has been no light plan submitted by the applicant as is required.   Considering the expansive parking being proposed, the outdoor lighting could indeed prove to be a substantial nuisance to neighbors.  
Also, the applicant claims he cannot abide by the 222 foot contour that was references in the Flower Special Permit materials as being the maximum height for buildings.  Since the Levi-Nielsen condos are so large (both in terms of height and in terms of square footage, this would result in visually offensive structures, especially considering the row of 14 houses parallel to the road.

10.383  

The proposal would not be a substantial inconvenience or hazard to abutters, vehicles or pedestrians.  

      One significant concern in relation to the proposed Strawberry Field development is the impact of increased traffic on an already busy, accident prone and dangerous section of Southeast Street.  (See photographs of traffic hazards attached in Exhibit O.)
Police Statistics:
      A formal traffic report was prepared in 1989 in response to a proposal to develop a housing complex at Hop Brook Farm. In addition to calculating the likely rates of usage (called trips per dwellings) based on data used by the Institute of Traffic Engineers, this report also researched traffic accidents reported to the Amherst Police Department over a 42 month period prior to the submission of the development plan. 

      The report used accident data submitted from the Amherst Police Department from January 1986 to June 1989 from the intersection of Stanley St. and Southeast St. to Starvros. This data showed 12 accidents in 42 months or approximately .28 accidents per month.

      We analyzed Amherst Police Department accident records over the past 42 months, using accidents logged by the police department covering the same length of Southeast Street as the 1989 report. This data shows 38 accidents in a 42-month period or .9 accidents per month. Based only on these reports, accidents along this stretch of Southeast St have tripled. The data also shows that of the total number of accidents between April 2002 and November 2005, almost 40% occur at the intersection of Mill Lane and at the railroad underpass. 

Abutter Concerns
      The police reports and formal traffic studies provide a statistical picture. Reports from homeowners along this stretch of Southeast Street tell of cars in ditches, speeding vehicles, increasing fears for children and pets, unreported accidents with vehicles and unreported property damage as a result of errant vehicles. The intersection of Mill Lane and Southeast Street is dangerous. It is difficult to see oncoming traffic without moving into the southbound lane. (as described in the above accident report). The underpass also poses dangers to vehicles, pedestrians and cyclists. The hill at Starvros also poses traffic dangers. Often drivers lose control due to excessive speed, poor visibility, poor road conditions or trying to avoid a pedestrian or cyclists since there are no sidewalks and in the winter often no shoulder. 

      The preponderance of single-family homes on the West side of Southeast Street have driveways without a turn around. Cars typically back down the driveway and enter oncoming traffic in reverse. Currently, cars will often swerve into the northbound lane when noticing a vehicle pulling out from a driveway. Vehicles exiting the planned development when turning right will enter that northbound lane. An already dangerous situation will become more so.

      The proposed Strawberry Field development will, if approved, be marked to an adult market, those 55 and older. While we assume there are no prohibitions against younger buyers, the concept of this development is one that is designed to appeal to adults, without children at home who want spaciousness and amenities, without the worries of home upkeep. There is no public transportation along this section of Southeast Street. The closest PVTA bus stops are approximately one mile to the North or South of the planned development. The plan calls for each unit to have a two-car garage, plus additional parking spaces. We assume, therefore, that the adults who choose to purchase in this proposed development would be driving. 

      An article published in the New York Times (December 6, 2005) addresses some of the concerns about older drivers. Older, in the context of driving, is identified in some states as beginning at age 61. Colorado, for example, requires drivers to renew more frequently at age 61. The article states “Compared with middle-age drivers, older drivers are about three times more likely to be involved in a crash per mile driven.” Increasing physical and mental limits, the complexity of newer vehicles requiring more attention and dexterity, deteriorating vision, reduced muscle strength and flexibility, and slower reactions are among the factors sighted that impact driving ability. A recent study by MIT in conjunction with The Hartford found that older drivers are more likely to obey traffic signs and signals and drive conscientiously. Accidents, the study found, happen because of physical and mental limitations rather than traffic violations. A complex planned where the preponderance of residents are at least 55 years old (and then age), increases our concerns about the traffic hazards posed.

Traffic Study
      The traffic study report included in the proposal submitted by Levi-Nielson speaks primarily to the number of trips that will likely be generated by the residents of the proposed development. The conclusion of this report is that the twenty-four condominium units will likely generate 190 trips daily

      Again, 1989 traffic study states that “dwelling units that were larger, more expensive and farther away from a downtown tended to have higher trip generation rates than those smaller in size, less expensive or closer to a central business district.” 

The material submitted does not indicate what guidelines were used to establish the trip generation figure. It also does not indicate what additional traffic (delivery trucks; repair; household support, etc) can be anticipated in a high density, high priced development.

      In preparing this report, abutters and neighbors who use Southeast St daily were consulted. “This part of Southeast Street terrifies me”. “I’m afraid even to check my mail, cars come so fast now.” “It is hard even to go the speed limit. I was just driving, looking for a house number and a car came right behind me and then passed me, going up the hill, across the double-yellow line.”

While not statistical, these comments and others capture the fears and concerns of residents along Southeast Street.
Need for a Traffic Study:


Considering how serious the traffic problems are, a traffic study is clearly needed.  The letter from Jason Skeels, Town Engineer (attached as Exhibit N) states the same:  “Traffic Impact Statement will be required for complete review.”  

10.384 Adequate and appropriate facilities would be provided for the proper operation of the proposed use.

Town engineer, Jason Skeels, indicated in his letter dated December 9, 2005, that “[t]he Town’s sanitary sewer pump station on South East Street was not designed with the projected wastewater flows in mind.  Additional storage or a backup generator may be required.  We are currently reviewing our existing pump station capacity.”  (See letter attached as Exhibit N).    Mr. Skeels also indicated that “[u]utility information was not complete for South East St. (drainage, sewer force main, size and material of water main).”  Furthermore, Mr. Skeels has the equivalent of an entire page devoted to concerns regarding Grading and Drainage Plan, (e.g., point # 14:  “All storm water detention basis must be designed to contain the 100 year storm with a minimum elevation difference of 1’ provided between the 100 year flood elevation the top of berm.  The plans show 0.13’ for northern basin and approximately 0.5’ for eastern basin.”)  

10.385 The proposal reasonably protects the adjoining premises against detrimental or offensive uses on the site, including air and water pollution, flood, noise, odor, dust, vibration, lights or visually offensive structures or site features.
Drainage that could flood the neighboring APR farmland is an issue that needs to be further investigated.   We request the ZBA require the applicant to pay for a hydrogeologic expert to assess the water issues in this case.  (See memo by hydrogeologic expert Jesse Schwalbaum, attached as Exhibit I, explaining the water issues that necessitate this additional investigation.)   In addition, the lights and the large and dense, full frontal views of the condos would be visually offensive to abutters, as well as the thousands who use the Rail Trail and who commute on  South East Street every day.    

10.386 The proposal provides convenient and safe vehicular and pedestrian movement within the site, and in relation to adjacent streets, property or improvements.  If the Special Permit Granting Authority deems the proposal likely to have a significantly adverse impact on traffic patterns, it shall be permitted to require a traffic impact report, and the proposal shall comply with Section 11.2437 of this Bylaw.

The applicant’s response implies there will be nothing unsafe about traffic and pedestrian patterns in this area; however the contrary it true.  There are no side walks on this part of South East Street on either side of the street.  Therefore there is no pedestrian access in relation to adjacent streets (without the danger of crossing a very busy and dangerous street or walking along the street with cars rushing closely past.   There are no turning lanes from South East Street on to the development.  (The Flower development was to include such lanes.)  A thorough traffic study should be funded by the applicant.  
As the photos attached in Exhibit O illustrate, this is a truly dangerous stretch of road.  There is no visibility over the crest of the hill (toward the South Amherst Common) from the Rock driveway or further down the hill where the entrance/exit of the development would be.  Also, there is a hidden driveway in that area (see sign noting such).  There is an obstructed view from the bottom of Mill Lane coming on to South East Street.   There is a lack of visibility and cramped passing room under the railroad trestle.   Considering all these traffic difficulties, it is no surprise that there has been a dramatic increase in the number of accidents in recent times compared to the traffic study done by Flower in connection with his Special Permit application.  (See traffic analysis on pp. 17-19)
The letter from Jason Skeels, Town Engineer (attached as exhibit N) points out numerous shortcomings of the applicant’s proposal, including that a “traffic Impact Statement will be required for complete review….. [and] [s]ignage for traffic control, fire lanes, no parking areas and handicap parking spaces should be shown on the plan”.  Mr. Skeel also notes that “Pedestrian sidewalks already exist from the South Amherst Common to Valley View Drive.  Why have they not been proposed here?”


This proposed development seeks to eliminate an old farm road that has been used for decades by farmers, sheep herders, hunters, hikers, skiers and others.  It is our understanding that this road is a restricted easement for farm vehicles.  (See old farm road section pp. 7-8.).

10.389 The proposal provides adequate methods of disposal and/or storage for sewage, refuse, recyclables, and other wastes resulting from the uses permitted or permissible on the site, and methods of drainage for surface water.

The applicant’s answer indicates that the storm drain management system “will be approved by the Conservation Commission and enforced through an Order of Conditions”.  This is an example of how this Special Permit application is the cart before the horse.  The applicant has not even filed a Notice of Intent with the Conservation Commission and no opinion has been offered by the Conservation Commission regarding the storm drain management system.  This bylaw requirement cannot be considered to be met by a reference to another committee’s possible acceptance (or not) of the storm drain management system.

10.390

The proposal ensures protection from flood hazards as stated in Section 3.228, considering such factors as:  elevation of buildings; drainage; adequacy of sewage disposal; erosion and sedimentation control; equipment location; refuse disposal; storage of buoyant materials; extent of paving; effect of fill, roadways or other encroachments on flood runoff and flow; storage of chemicals and other hazardous substances.
As stated in 10.384, there are many problems with the current drainage plan as well as issues with the sewage disposal.  The problem of possible runoff to the neighboring APR farmland is a serious concern.  APR land is protected by state law.  MGL Chapter 132A, secs. 11A to 11D.  (See statute 132A:11A entitled Agricultural preservation restrictions; acquisition; compensation, attached as Exhibit P).  The adjacent APR land is owned by Heather Colson, whose letter is attached as Exhibit H.)  The Town of Amherst has made a financial investment in this APR land.   Considering the many issues raised by the town engineer about the applicant’s drainage system, there are serious concerns about possible runoff on to this APR land.  Also of concern is the possibility that the applicant would be raising the land that the condos would be built on (as he told one abutter he planned to do).  This could further exacerbate drainage issues for the APR farmland.
The drainage issues are of even greater concern considering the flooding
 and rising water levels that have occurred recently.  As the memorandum by hydrogeology expert Jesse Schwalbaum (attached as Exhibit I) points out, the water issues pertaining to the Applicant’s parcel of land cannot be separated from the water patterns in the surrounding areas.  It is therefore crucial to have an in-depth hydro geological study done looking at the broader wetland and subsurface water on the rest of the site.  The study would need to look at where the water in this region is flooding to and would have to be conducted both in spring and fall to have an accurate picture of water patterns.

In addition to the memorandum of Mr. Schwalbaum, we have consulted with another hydro geologic expert who indicated that the land where the Applicant plans to develop is in fact sinking.  The expert also said that the ground water has risen approximately 6 inches in just one month this fall.  (The photographs of the development area attached as Exhibit Q also show standing water.)   For all these reasons, we request that the Commission require the Applicant to fund an independent hydrogeological study to be conducted during the fall and spring seasons.  

10.391 

The proposal protects, to the extent feasible, unique or important natural, historic or scenic features.  

The vistas spanning across the field to the mountains in the distance are a unique and scenic feature.  (See photos attached in Exhibit R).  The applicant has stated that the development would eradicate the view for abutters across the street, replacing it with the 14 condos and two car garages along the road.   (Attached in Exhibit S are photos of the some of the views of abutters across the street from this proposed development as well as from the edge of the road, a view enjoyed by thousands of commuters every day).  
Marvin J. Ward, Chair of the Norwottuck Rail Trail Advisory Committee has written a letter of concern about this proposed development, (attached as Exhibit M).  Regarding natural or scenic features, he notes:
…the proposed development would be less than 100 feet from the Rail Trail.  We are deeply concerned about this and urge that this development either be prohibited or that it be severely scaled down, since the proposed plan would have a very adverse effect on the Rail Trail.  
The popularity of the Rail Trail has grown dramatically in recent years.  Estimates are that on peak days several thousand users including cyclists, runners, roller-bladers, hikers, walkers, parents pushing strollers, dog-walkers, bird-watchers and others are on the trail, traveling it and enjoying this peaceful corridor as it passes through farmlands, wetlands, and forest.  They include locals and others who travel here expressly to experience it.  It is also a State Park and as such is conservation land to be protected as a unique resource.  The portion of the Rail Trail where this development is planned is a beautiful tree-lined path that overlooks many meadows, ponds created by beavers and forests.  It is an area rich with wildlife such as beavers, a plethora of bird species, turtles, rabbits, snakes, and other wildlife.  To allow a high density condominium project to be built right next to this natural setting would certainly detract from the rail trail experience for those using the Norwottuck and it would likely drive away some of the wildlife in that area.


Another possible unique natural feature is the town’s aquifer.  This land had been  zoned as AP (Aquifer Protection) and ARP (Aquifer Recharge Protection).
   Additional research and studies should be conducted to determine if there are still aquifer protection issues to be addressed.  (On a related issue, it is also worth noting that an old map of the applicant’s land shows a “Town Well” located on this property, see map attached as Exhibit T.  This too should be investigated).   

10.393

The proposal provides protection of adjacent properties by minimizing the intrusion of lighting, including parking lot and exterior lighting, through use of cut-off luminaries, light shields, lowered height of light poles, screening, or similar solutions.

The applicant failed to submit the required lighting plan.  The town engineer, Mr. Skeels, commented on this omission noting “[l]ighting plan and information on all proposed signs will be required for complete review.”     His comment that “[l]ighting on individual units will be similar to other residences recently built in town”, provides little or no information to satisfy to this requirement.
10.394

The proposal avoids, to the extent feasible, impact on steep slopes, floodplains, scenic views, grade changes, and wetlands.      

The applicant states that “the Conservation Commission’s Order of Conditions will protect flood plains and wetlands”, however the applicant has not yet filed the Notice of Intent with the Conservation Commission, not to mention the fact that the actual wetland boundary delineation is currently under appeal awaiting review from the Department of Environmental Protection.  Presently, there are no Order of Conditions for the applicant to rely on.  In terms of protecting the wetland, the applicant has chosen to put 10 condominiums partly within the 100 foot buffer zone.  

Regarding scenic views, as stated above, they will be eliminated.  

Flooding and drainage runoff also remain a concern.

10.395 The proposal does not create disharmony with respect to the terrain and to the use, scale and architecture of existing buildings in the vicinity which have functional or visual relationship thereto.  Within the B-L, B-VC, COM, OP, LI and PRP Districts, and any residential zoning district where the project in question occurs within the boundaries of a National Historic Register District, the Special Permit Granting Authority shall, if it deems the proposal likely to have a significant impact on its surroundings, be permitted to use the design principles and standards set forth in Sections 3.2040 and 3.2041, 1) through 9) to evaluate the design of the proposed architecture and landscape alterations.  Within the B-G and abutting B’L districts, and for any Town project within any district, the provisions of Section 3.20, Design Review, shall remain in effect.

The development creates a deep disharmony with respect to the terrain.  South Amherst is known for its rural beauty.  Houses in that area of Southeast Street are smaller, single family buildings for the most part, interspersed with trees and open space.    Most notable are the lovely views on the side of the street facing the mountains.   Not only would this development eliminate all views for abutters (-- partly because of the full frontal design paralleling the road--), but the view it is replaced with is completely out of keeping with the pastoral nature of this area.

The applicant argues his proposal should be approved in part because it is similar to the Flower development.  However his plan is not so similar as it sounds.  The units in the Flower development were staggered from the road at varying distances, avoiding the wall of condos and garages that the Levi-Nielsen development would have.  The Flower units were also smaller and the density was less (especially when considering that Flower could logically include the 106 acres in his calculations).  

10.398

The proposal is in harmony with the general purpose and intent of this Bylaw.  

For the reasons already stated, this development is not in harmony with the purposes and intent of the Bylaw:

a) increased danger for vehicular traffic conditions, 

b) inability of pedestrians to safely walk from the development on South East Street (since there are no sidewalks in that area)

c) No public transportation available.  (This would be perhaps the only high density development in Amherst without any form of public transportation.)

d) Elimination of scenic views;

e) Water drainage issues with the adjacent APR farmland

f) Excessive encroaching on the wetland buffer
Section 14.2  PLANNED GROWTH RATE

The applicant claims an exemption should apply because of the prior Flower filings.  But the clause in the Flower Special Permit made clear that the Special Permits granted to Flower are null and void once the land is transferred.   The applicant cannot be exempt from the Phased Growth.  

14.41 (and Section 15.1)  AFFORDABLE HOUSING

The applicant has failed to meet the affordable housing requirements.  The Applicant had informed one abutter and neighbor that Stanley Rock’s house was considered an affordable housing unit, which presumably would make it one of the three mandatory affordable housing units.   The three affordable housing units are the bare minimum the Applicant needs to be in compliance with the law which requires 12% affordable housing for any development greater than 20 units.  12% of 25 is exactly 3.   However, for the reasons stated below, Stanley Rock’s rebuilt house should not be included in the affordable housing calculation pertaining to the 24 condos in the Condominium Association:

a) As stated in the above section, it is very possible that Levi-Nielsen Company / Rock contract will never be (activated).  

b) Even if the Levi-Nielsen Company / Rock agreement is carried out, it would be a completely separate land deal.  Building a house for a low-moderate income person to later rent or own is not the same as obtaining land from a person in exchange for rebuilding their house.  The former presupposes some lost profit to the developer (for the benefit of the community), while the latter greatly benefits the developer.

c) As stated in the Levi-Nielsen / Rock Agreement as well as the Levi-Nielsen Application for Special Permit, the Rock house would not be part of the condominium association.  It would not be subject to the rules of that association or the benefits of it.  Even from the layout described, it is clear that the intent is to keep the Rock house completely separate from the condominium development, blocked out by a 6-8 foot high stockade-style fence.  It is disingenuous to attempt to get low income housing credit from the Rock house considering that it has nothing to do with the actually development, other than contributing some land to it.   

Other affordable housing requirements are omitted from the application:

1) A draft of the Affordable Housing Restriction (AHR) which is the deed restriction;

2) A marketing plan to sell the affordable housing units;

3) Information as to how the Rock house could be considered as affordable housing considering there is already established a lottery system to obtain affordable housing units, and granting him a house would be outside of that system;

4) A discussion of how moderate income housing would satisfy the affordable housing requirements and needs.  (None of the units in this proposal are geared to low-income residents).

If the affordable housing requirements are not met, then the points assigned on pages 26 and 27 of the applicant’s proposal would need to be adjusted (e.g., losing the 20 points granted for any development that meets the criteria found in Section 14.410, but which includes 10%-24% of its units for low and moderate income people).  

14.470  

Improvements or contributions which will allow the Town to adequately serve the proposed development with streets, utilities, drainage, educational and protective services and other public services and facilities such as childcare, health care, elder services, disabled services, recreation, the arts, transportation or water conservation.  These need not occur on-site, but may take the form of contributions or improvements to off-site infrastructure.

The applicant suggests that this requirement is met by the replacement and improvement of the burned out house of Stanley Rock.  However this was a land in exchange for rebuilding deal.  The rebuilt Rock house will be valued at $150,000, whereas the land zoned PURD will carry condos valued at as much as $450,000 each.  Considering the benefit to the applicant from this land for house agreement, the rebuilding of the house should not qualify as a public service.

14.473

Provision of housing needs for diverse population groups including, but not limited to, the elderly and person with disabilities.  Special consideration may be given to the scheduling of developments that include attached units or apartments to meet these needs.

The applicant notes that all units will be accessible in accordance with the ADA.  Considering that the law requires this provision, it should not be considered any special accommodation made for the elderly population.  

14.474  

Commitments already made in the development schedules for approved developments.

The applicant notes the four prior Special Permits obtained by Flowers; however, considering the clause in each of these Special Permits stating the permit “shall terminate automatically and become null and void upon transfer of ownership and/or development to any other individual”, the applicant cannot rely on those prior permits.
14.475

Site design which responds to, incorporates and protects natural features such as vegetation, topography, water courses and views, or which is designed to respond to, preserve and/or enhance the character of the neighborhood.

The project encroaches on the 100 foot wetland buffer with 10 condos being partly within that zone.  Furthermore the many issues raised by the town engineer regarding drainage raise concerns about run-off into the wetlands and/or the neighboring APR farm land.   The scenic view from the road and neighboring properties (as well as partly from the Rail Trail) will be eliminated by this development.  The character of the neighborhood would be changed for the worse.  Those who use the road (hunters, runners, skiers, farmers, etc.) would have their work and recreation hampered (or obstructed) by the elimination of the road.  
Applicant’s Proposed Development Schedule:

The calculations on the applicant’s proposal (pp. 30-31) should be recalculated since the applicant should not be allowed to include the 106 acres of donated land or the Rock parcel, nor should the applicant receive the affordable housing points. 

�   Addressed below are the requirements that are not met.  Any requirement not mentioned below is one that appears to have been met by the applicant.


�   As stated initially in the discussion of Nielsen / Rock agreement, that agreement is so riddled with legal issues that it would be presumptuous to include any of the Rock acreage to satisfy the PURD requirements for the 24 unit condo complex.  





�   There have been reports by many neighbors concerning flooding in basements from the area of the proposed development on up South East Street toward the Mad Woman Farm and Valley View Drive.  (See memorandum from Bob and Avril Wellman regarding water and septic problems attached as Exhibit J.) 


�    Another omission pointed out by Mr. Skeels is that the applicant did not include a map showing the zoning district as part of the Layout Plan.
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